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Abstract

In many cases where the validity of 
a customary marriage is contested, 
courts have no clear evidence whether 
a customary marriage has indeed been 
concluded because the negotiations had 
taken place in private. Courts have, 
therefore, been inconsistent in their 
findings. In some cases, they ruled that 
delivery of lobolo alone was enough to 
conclude a customary marriage while 
in other cases they have concluded that 
the validity of a customary marriage 
depended on the integration of the 
bride. Declaring a customary marriage 
invalid has severe consequences for the 
vulnerable parties. Thus, it is important 
for courts to have a better understanding 
of which practices can be waived and 
which may not. Moreover, parties who 
argue for the validity of a customary 
marriage should consider alternative 
pleadings to protect themselves. This 
can be helpful in cases where the 
court concludes that a valid customary 
marriage did not come into existence. 
A universal partnership and a putative 
marriage can be argued as alternative 
claims to a valid customary marriage.
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1  INTRODUCTION

The Recognition of Customary Marriages Act 120 of 19981 (RCMA), brought legal recognition 
of customary marriages on a par with that of civil marriages in South African family law.2 Section 
3 of the Act provides that a customary marriage is valid if it was negotiated and celebrated in 
terms of customary law. When parties and their families want to exclude a spouse from the 
patrimonial consequences of marriage, they may, however, still argue that a customary marriage 
has not been concluded.3 This will especially be the case if the validity of a customary marriage 
is disputed after the death of one of the spouses, which is often the case.4 The problem is that if 
the marriage is not recognised, a woman who thought all along that she was married suddenly 
realises that she has no rights to any property because she is regarded as an unmarried woman. 
The validity of customary marriages is further complicated by contrasting court decisions.5 In 
some cases, they have concluded that delivery of lobolo is sufficient to conclude a customary 
marriage, while in other cases, they argued that a customary marriage could not be concluded 
without the integration of the bride.
This note argues that universal partnerships and putative marriages should be recognised to 
protect parties from the harsh consequences of a marriage not being recognised. These issues 
are discussed in light of the ND v MM decision, where De Villiers AJ stated that parties could 
use alternative claims to protect themselves; they do not have to rely on the existence of a 
customary marriage only.6 Other issues further discussed are the proprietary consequences that 
should be part of the putative marriage and how this should apply in cases where the husband has 
already concluded another marriage, the internal conflict of laws that arises when the plaintiff 
and defendant are from different customary law systems, and what should happen to the lobolo 
money if the court concludes that a customary marriage was not concluded. 

2  FACTS OF THE ND v MM DECISION

The matter was brought before the court as an action for divorce after the plaintiff alleged a 
customary marriage was concluded in 2011 at Steelpoort in South Africa.7 The plaintiff stated 
that the defendant’s family went to her family’s residence in the Kingdom of eSwatini where 
lobolo was to be paid by delivering 25 cows; 15 were initially delivered as part of the first 
instalment, and it was agreed that the rest were to be delivered at a later stage.8 The plaintiff 
further stated that the two families celebrated the conclusion of a customary marriage by 
slaughtering a cow after the delivery of lobolo. She also stated that she was welcomed as a 
1 120 of 1998 (hereinafter Customary Marriages Act).
2 Maithufi and Maimela “Teaching the ‘Other Law’ in a South African University: Some Problems Encountered 

and Possible Solutions” 2020 Obiter 3; Maithufi “The Requirements for Validity and Proprietary Consequences 
of Monogamous and Polygynous Customary Marriages in South Africa: Some Observations” 2015 De Jure 
263.

3 Manthwa “A Re-interpretation of the Families’ Participation in Customary Law of Marriage” 2019 THRHR 
424.

4 Osman “Precedent, Waiver and the Constitutional Analysis of Handing Over the Bride [Discussion of 
Sengadi v Tsambo 2018 JDR 2151 (GJ)]” 2020 De Jure 83.

5 Manthwa “The Relevance of Handing Over of the Bride in Contemporary South Africa: Miya v Mnqayane 
(3342/2018) [2020] ZAFSHC 17 (03 February 2020)” 2021 THRHR 404; Manthwa “Handing Over of the 
Bride as a Requirement for Validity of a Customary Marriage” 2019 THRHR 652; Manthwa “Towards a New 
Form of Customary Marriage and Ignorance of Precedence” 2021 TSAR 199.

6 ND v MM para 43. 
7 ND v MM para 1.
8 ND v MM para 1.1.
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bride with ululation and that she was integrated into the groom’s family during a symbolic event 
when she was dressed in Pedi attire.9 
The defendant denied the plaintiff’s version of events.10 He averred that only lobolo had been 
negotiated, agreed upon, and paid in part but that no customary marriage had taken place as 
there was no integration of the bride. The defendant stated that their cultures differ and therefore 
his family did not know what they had to do. They decided to send a delegation to eSwatini to 
enquire about the customs, and the defendant was part of the delegation that went to eSwatini 
on 30 July 2011. During that visit, the plaintiff’s family gave them a stick marked with 27 cows 
and a list of gifts that they needed to bring. These gifts were indeed requirements and had to 
be brought when lobolo was negotiated at the next meeting. When the defendant’s delegation 
arrived on Saturday, 3 September 2011, they believed only lobolo would be negotiated.11 The 
plaintiff’s emissaries told the defendant’s uncle that the rest of the lobolo should be paid and 
that the parties should get married soon.12 He acknowledged that celebrations took place but 
argued that the said celebration was for delivery of the lobolo, not for the conclusion of a 
customary marriage. He averred that his family requested that the plaintiff returns with them via 
Steelpoort to Johannesburg. This would give them the opportunity to introduce the plaintiff to 
the people at Steelpoort as the person they went to pay lobolo for and whom they want to make 
the defendant’s bride. His parents could then also meet the plaintiff. The request was granted.

3  ND v MM DECISION

The court did not dismiss the matter nor found in favour of the plaintiff. It ordered absolution 
from the instance as an appropriate order instead of completely dismissing the action.13 This 
entails that the court did not find sufficient evidence to find in the plaintiff’s favour, and the 
parties were released from the consequences or obligations relating to the case. A rich body of 
literature is available to assist courts in determining how indigenous communities traditionally 
have been arranging their daily lives.14 This is important since there are many uncertainties 
regarding customary marriages, such as whether the integration of the bride can be waived.15 
These uncertainties complicate the decision of whether a customary marriage is indeed valid. 
The RCMA does provide requirements for the conclusion of a customary marriage, but many 
challenges are still not addressed, such as the conclusion stage of a customary marriage.16

After consulting official customary law in the form of academic literature and eSwatini case 
law, the court came to the conclusion that the requirements for the validity of an eSwatini 
customary marriage include that the bride must be smeared with libovu (red ochre) during the 
marriage ceremony (umtsimba), lobolo must be delivered in full or guaranteed, and the lugege 
and insulamnyambeti beast must be handed over and slaughtered as part of the integration 
process.17 The smearing with libovu on the face of the parties is an important stage in the 
conclusion of the marriage. The chief or his representative must be present at the ceremony to 

9 ND v MM para 2.
10 ND v MM para 5.
11 ND v MM para 56.2.
12 ND v MM para 56.5.
13 ND v MM para 61.
14 Nhlapo “Homicide in Traditionally African Societies: Customary Law and the Question of Accountability” 

2017 AHRLJ 1.
15 Sibisi “Is the Requirement of Integration of the Bride Optional in Customary Marriage?” 2020 De Jure 90.
16 Osman “The Consequences of the Statutory Regulation of Customary Law: An Examination of the South 

African Customary Law of Succession and Marriage” 2019 PELJ 6.
17 ND v MM para 19.
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witness if the bride freely consents to be smeared with libovu.18

In the case of ND v MM, the father of the plaintiff testified that a cow must be slaughtered and 
the bile smeared on his daughter, but according to the plaintiff, symbolic integration of the bride 
consisted of being dressed in traditional Pedi attire. The court had to rely on the living law. The 
court reiterated the need for judicial outcomes relating to customary law to reflect the living 
law of the communities.19 Someone from the community must testify on the position of living 
law so that the court does not make decisions without evidence.20 Without such evidence being 
produced to assist the court, it correctly concluded that it did not have jurisdiction to make a 
judgment and that no decision could be made without enough evidence.21 

4  ANALYSIS OF THE ND v MM DECISION

The decision by the court is to be applauded because it highlighted the importance of ensuring 
that the law applied in court is consistent with what communities are doing on the ground 
and that practices regarded as important are observed. This is important because courts have 
been inconsistent on whether delivery of lobolo and integration of the bride are requirements 
for the validity of customary marriages.22 The RCMA was enacted to regulate the conclusion 
and proprietary consequences of customary marriages. The Act is, however, silent on whether 
delivery of lobolo is a requirement for the validity of a customary marriage even though there 
is no evidence of a marriage being concluded by any ethnic group without delivery of lobolo.23 
In cases such as Nthejane v Road Accident Fund24 and Mmutle v Thindwa,25 a valid customary 
marriage was recognised based on the delivery of lobolo alone or an agreement on its delivery. 
Partial delivery was accepted in the case of Matlala v Dlamini.26

Another issue that is often disputed is what should happen to the delivered lobolo if the court 
finds that a customary marriage was not concluded. Nkosi argues that it is expected that parties 
will fight over the retention of lobolo because it is a cultural and significant institution.27 He 
argues for the implementation of a system similar to section 9(1) of the Divorce Act,28 where a 
forfeiture order can be used. This will enable the court to consider the circumstances that gave 
effect to the marriage dispute and to conclude that lobolo must be returned partially or fully. 
Return of lobolo should depend on factors such as the duration of the marriage and whether the 
husband was to be blamed, in which case he can lose the entire amount or part of it.29 The court 
should also take into account that the bride’s family probably spent the money on preparations 
for the wedding celebration and gifts for the groom’s family. These are often expensive and 

18 ND v MM para 21.
19 ND v MM para 13.
20 See President of the Republic of South Africa v Gumede 2009 (3) SA 152 (CC) para 29–30.
21 ND v MM para 60.2.1–60.2.2.
22 Nkosi and Van Niekerk “The Unpredictable Judicial Interpretation of Section 3(1)(b) of the Recognition of 

Customary Marriages Act 120 of 1998: Eunice Xoliswa Ngema v Sifiso Raymond Debengwa (2011/3726) 
[2016] ZAGPJHC 163 (15 June 2016)” 2018 THRHR 350.

23 Nhlapo “Customary Marriage: Missteps Threaten the Constitutional Ideal of Common Citizenship” 2021 
Journal of Socialism Studies 283.

24 (3183/2010) [2011] ZAFSHC 196 1 December (2011).
25 20949/2007) [2008] ZAGPHC 352 (2 July 2008).
26 35611/2008) [2010] ZAGPPHC 277 (2 June 2010).
27 Nkosi “The Ending of a Customary Marriage: What Happens to the Lobolo?” 2013 De Rebus 222.
28 Divorce Act 70 of 1979.
29 West and Bekker “Possible Consequences of Declaring a Civil and Customary Marriage Void” 2012 Obiter 

358.
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deplete the money.30

Courts are also inconsistent on the role of integration of the bride. In Moropane v Southon, 
the Supreme Court of Appeal concluded that integration of the bride is a requirement for the 
validity of a customary marriage.31 However, in Mkabe v Minister of Home Affairs,32 the court 
condoned the complete waiver of integration of the bride. The high court in LS v RL declared 
the integration of the bride unconstitutional because only women are integrated, which infringes 
their right to equality and dignity.33 The Supreme Court of Appeal then argued in Mbungela 
v Mkabe that customary law is flexible and a customary marriage cannot be determined by 
relying on the integration of the bride; courts, therefore, have to be flexible.34 In Maluleke v 
Minister of Home Affairs, the court condoned non-performance of imvume, which is part of 
integrating the bride into the groom’s family, as not affecting the validity of a marriage.35 In 
Mabuza v Mbatha,36 Hlophe J concluded that ukumemeza could be waived as it was practiced 
differently nowadays.37 These judgments can be criticised for glossing over the cultural norms 
of the communities and treating customary law as a single law system.
There cannot be a standard approach to determining the validity of a customary marriage 
because customary law is not a single law system where norms are the same.38 As stated above, 
one of the problems with the RCMA is that it does not provide clarity on the requirements for 
or conclusion of a marriage. Consequently, it has been left in the hands of the court, where 
decisions are taken that are not consistent with the living law of communities.
Parties need simpler measures to prove the validity of a customary marriage in court. One way 
to reduce the burden is to use traditional courts that are meant to address customary law disputes 
exclusively. The regulation of customary marriages by Western-style courts is problematic 
because the presiding officers are often not well equipped in customary law.

4 1  The Role of Traditional Courts

Millions of South Africans already consulted traditional courts to settle customary-law 
disputes.39 People should be encouraged to consult these courts for all customary law disputes 
before they approach mainstream courts. The recommendation to consult traditional courts 
must be cognisant of existing issues. Gender inequality is a huge problem in these courts. 
Traditional courts are notoriously known for being male-dominated. In some cases, women do 
not have standing and must be represented by males. Gender issues are particularly important 

30 Sibisi “The Juristic Nature of Lobolo Agreements in Modern South Africa” 2021 Obiter 63.
31 See Motsoatsoa [2011] 2 All SA 324 (GSJ); Fanti v Bonto 2008 5 SA 405 (C); Mxiki v Mbatha in re: Mbatha 

v Department of Home Affairs (G) (unreported case A844/2012, 23-10-2014 para 10); Ndlovu v Mokoena 
2009 5 SA 400 (GNP); Mthethwa v Road Accident Fund (48435/2013) [2016 ZAGPPHC 893). Mkabe v 
Minister of Home Affairs (2014/84704) [2016] ZAGPPHC 460 (9 June 2016); for criticism of this case see 
Bakker “Integration of Bride as a Requirement for a Valid Customary Marriage: Mkabe v Minister of Home 
Affairs ZAGPPHC 460” 2018 PELJ 1–15.

32 (2014/84704) [2016] ZAGPPHC 460 (9 June 2016).
33 2019 4 SA 50 (GJ) para 20 and 40–44.
34 2020 1 SA 41 (SCA) para 26.
35 [2008] JOL 21827 (W) para 16.
36 (2003) (4) SA 218 (C).
37 Mabuza v Mbatha para 25.
38 Osman “Precedent, Waiver and the Constitutional Analysis of Handing Over of the Bride [Discussion of 

Sengadi v Tsambo 2018 JDR 2151 GJ]” 2020 Stell LR 83; see also Himonga “Determining the Content of 
Customary Law with Specific Reference to Recording of the Law – Continental Views” 2019 PELJ 2.

39 Maunatlala and Maimela “The Implementation of Customary Law of Succession and Common Law of 
Succession Rrespectively: With Specific Focus on the Eradication of the Rule of Male Primogeniture” 2020 
De Jure 39.
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when dealing with customary marriages and property.
One of the objectives of the RCMA was to achieve a measure of gender equality between 
spouses. This is clear from section 6, where it is mentioned that both spouses have equal powers 
to execute decisions. Customary law systems are generally organised in terms of family and 
house property where the husband alone can decide what happens to the property.40

The Traditional Courts Bill has been drafted as a platform to enable African communities to 
use courts. The Bill was introduced in 2008 and withdrawn in 2012, only to return in 2017. 
In 2019, after it was submitted to the National Council of Provinces for approval, it saw yet 
another return.41 The earlier version of the Bill has been criticised for creating a system parallel 
with colonial and apartheid laws that denied people property rights. It was also criticised for 
the lack of gender equality because women were not allowed to speak. The latest version of the 
Traditional Courts Bill, however, allows for female participation and representation.42 
One of the problems with the Bill is that it places an obligation on traditional courts to function 
in terms of African law, but it still subjects them to the Constitution. As Diala points out: “In 
what ways do constitutional values reflect indigenous customs? What is their significance for 
the behavior of Africans? Would constitutional values eventually become customary law?”43 
This is nothing short of replacing African law with Western values.
Traditional courts under the Bill were further criticised for empowering traditional leaders even 
more by not allowing parties who do not want to subject themselves to these courts to opt 
out. The latest version, however, provides for rights of review of the decisions of traditional 
courts. The High court can examine whether there was misconduct in the proceedings or bias 
or procedural irregularity in how a traditional court arrived at its decision.44 High courts are 
expensive; therefore, it would be better if a review of processes were referred to a higher 
traditional court rather than a mainstream court. Traditional courts are perhaps also better 
equipped to deal with internal conflict of laws.

4 2  Internal Conflict of Laws

The RCMA does not address the internal conflict of laws where parties come from different 
ethnic groups, as was the case with ND v MM. The question is, which customs should be used 
to determine the validity of the marriage? The parties in ND v MM did not mention which 
custom should be observed – eSwatini or Bapedi.45 Under section 1(3) of the Law of Evidence 
Amendment Act, if blacks do not belong to the same traditional group, customary law should be 
determined based on the operation of the place where the defendant resides or carries business, 
or is employed. Parties can also have an agreement on which law to be applied. This can be 
informed by the parties’ cultural orientation or lifestyle, nature or form of transaction, and it 
would be considered based on the common law connecting factor.46 In cases where parties are 
from different countries, the better approach is to be guided by private international law.47 The 
Law of Evidence Amendment Act suggests that cultural orientation and skin colour should be 

40 Cornell and Muvangua Ubuntu and the Law – African Ideals and Post-apartheid Jurisprudence (2013) 459.
41 Traditional Courts Bill, B15-2008; B1-2012 an B1-2015.
42 Section 5.
43 Diala “Understanding the Relevance of African Customary Law in Modern Times” The Conversation 1 

December 2020. https://theconversation.com/understanding-the-relevance-of-african-customary-law-in-
modern-times-150762. (accessed on 14-07-2021).

44 Osman “Third Time Charm? The Traditional Courts Bill” 2018 SA Crime Quarterly 48.
45 ND v MM para 5.
46 Rautenbach Legal Pluralism (2018) 47.
47 Ibid.
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used to determine the validity of a marriage. This should, however, be rejected because it is 
official law and a distortion of customary law.
In Chitima v RAF,48 the plaintiff had married her husband under the customary law in Zimbabwe. 
The court referred to the rules of private international law, which determined the validity of 
the marriage should be under Zimbabwean or South African law. The choice of law rule was 
determined by the place where the marriage was celebrated, which was Zimbabwe. 
The court ND v MM could also be directed by private international law since the plaintiff was 
from Swaziland and the defendant was from South Africa. The marriage was celebrated in 
South Africa. This could suggest that the customary law of the defendant will determine the 
way forward. It is argued that the starting point should be an agreement that may have been 
reached between the parties at the marriage negotiations.49 

5  UNIVERSAL PARTNERSHIP

De Villiers AJ points out that parties have alternative claims to exhaust; they don’t have to focus 
on the validity of a customary marriage only.50 As such, a universal partnership can be pleaded 
as an alternative to protect vulnerable partners – after the dissolution of intimate relationships 
where parties did not marry for one reason or another.51 A universal partnership is established 
in cases where both parties bring something to the table, whether money or labour, that benefits 
them both. It must further be concluded to make a profit.52 The origin of universal partnerships 
can be traced back to Roman law, but over the years, it has been adapted and developed to meet 
different contractual arrangements, including intimate relationships.53

It is the author’s view that universal partnership should be considered by parties when they 
approach a court because it can protect vulnerable partners from leaving an intimate relationship 
empty-handed, especially if a court decides that a customary marriage was not concluded.54 
Parties should not only rely on arguing for the validity of a customary marriage because 
the interpretation of section 3(1)(b) is unpredictable.55 Proving the existence of a universal 
partnership does not depend on the delivery of lobolo or any other requirements for a customary 
marriage. 
Exploring a universal partnership is also important to achieve gender equality for the redistribution 
of assets at the end of a relationship.56 Bonthuys argues that a link between family life and a 
partnership should be established and can be used to protect vulnerable parties in intimate 
relationships where property is involved.57 The Supreme Court of Appeal recognised the need 
to be flexible when determining if a universal partnership was concluded between parties in 
an intimate relationship.58 Thus, although proving the element of commercial undertaking or 

48 2012 2 All SA 632 (WCC).
49 See Himonga and Nhlapho (eds) African Customary Law in South Africa: Post-apartheid and Living Law 

Perspectives (2014) 74.
50 ND v MM para 43.
51 Ibid.
52 Butters v Mncora 2012 (4) SA 1 (SCA) para 13; see also Hager “The Dissolution of Universal Partnerships 

in South African Law: Lessons to be Learnt from Botswana, Zimbabwe and Namibia” 2020 De Jure 124. 
53 Butters v Mncora para 22.
54 Bonthuys “Exploring Universal Partnerships and Putative Marriages as Tolls for Awarding Partnership 

Property in Contemporary Family Law” 2016 PELJ 10.
55 See Nkosi and Van Niekerk (2018) THRHR 349.
56 Bonthuys 2016 PELJ 3.
57 Bonthuys 2016 PELJ 4.
58 Paragraph 19.
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profit-making can be a challenge for parties to prove the existence of a universal partnership, 
contributions that do not consist of financial or profit-making may not be excluded according 
to the judgment in Butters v Mncora.59 A party should therefore be able to bring an application 
for the court to recognise his/her intimate relationship as entitled to be recognised as a universal 
partnership. Recognising other alternative claims such as universal partnerships and the putative 
marriage affords parties more options at the dissolution of an intimate relationship. It allows 
courts to be open-minded about protecting parties rather than forcing intimate relationships into 
a mould of customary marriages even when they have not complied with rituals regarded as 
obligatory to legitimise customary marriages. 
The Supreme Court of Appeal in Butters v Mncora,60 was open to extending the universal 
partnership to intimate relationships in cohabitation for the right to share in the partnership 
property amassed during the intimate relationship.61 It can secure the financial interest of one 
of the parties after separation. In ND v MM, the court mentioned it as an alternative, but De 
Villiers J did not state whether the court has automatic discretion to apply it or whether parties 
should argue for its recognition in court.62 Hager argues that parties should argue and prove 
the existence of a universal partnership. The court should not assume the recognition of the 
partnership because this may not be the parties’ intention.63 Lawyers should explore alternative 
pleadings such as putative marriage on behalf of their clients in case a customary marriage is 
not recognised. 

6  PUTATIVE MARRIAGES

A putative marriage exists in cases where one or both parties were unaware that at the time of 
concluding their marriage, there was a defect that affected the validity of their marriage and they 
concluded the marriage in good faith.64 A putative marriage is void, but certain consequences 
still accrue to it until one party dies or the law attaches consequences to it. 
In Zulu v Zulu,65 the court held that the property belonging to the joint estate could not be 
extended to the putative marriage, but assets excluded from the joint estate can.66 The putative 
marriage is likely to be in community of property if this is to the benefit of the innocent party 
provided an ante-nuptial contract was not concluded. If an ante-nuptial contract existed and the 
marriage was in good faith, then the marriage will bind both parties and the marriage will be out 
of community of property.67 It is argued that in ND v MM a putative marriage can be recognised 
in community of property if both or one of the parties can prove that they believed in good faith 
that a customary marriage was concluded. 
Putative marriages have not been identified in customary marriage cases. However, this 
should not stop the court from recognising it as an alternative where it is concluded that a 
customary marriage is not recognised as valid.68 Parties approaching the court to argue for 

59 Ibid.
60 (2012) (4) SA 1 (SCA).
61 ND v MM para 22.
62 ND v MM para 43.
63 Hager 2020 De Jure 134.
64 Bonthuys 2016 PELJ 6.
65 2008 4 SA 12 D.
66 Zulu v Zulu para B-H.
67 Smith “Rethinking the Application of the Putative Spouse Doctrine in South African Matrimonial Property 

Law” 2010 International Journal of Law, Policy and the Family 275.
68 Bonthuys 2018 PELJ 10; Bonthuys “Developing the Common Law Breach of Promise and Universal 

Partnerships Rights to Property Changing for all Cohabitants” 2015 SALJ 96.
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recognition of customary marriage should further plead it as an alternative to a declaration of 
invalidity. The putative marriage doctrine is based on the principle that a bona fide party to a 
void marriage should not face the harsh consequences of such a marriage not being recognised 
as legal.69 Although the putative marriage doctrine has not been developed outside the realm 
of its common-law application, nothing prevents the court to re-evaluate in order to reach just 
and equitable outcomes.70 Customary marriages are in many cases not registered and parties 
are unlikely to know, for example, if the husband is already married or if the consent of the 
first wife was needed in the case of polygamy.71 An interesting question would be what the 
matrimonial property regime of the putative marriage will be if the husband is already married 
in community of property when concluding a second or polygamous marriage.
There is no relationship between a valid customary marriage and a void putative marriage, 
however, this does not prevent a party to plead for the recognition of a putative marriage where 
the court concludes that a valid customary marriage was not concluded. In MS v Executor, 
Estate Late NS,72 the court concluded that it has the obligation to promote the spirit, purport and 
object of the Bill of Rights.73 It further recognises that a party cannot be deprived of property 
in terms of section 25 or any other rights which she has worked for.74 In this case, the court 
recognised a putative marriage to be in existence after the applicant had proved that she did not 
know that her civil marriage was invalid because the deceased had already concluded another 
marriage without informing her of this.75 A putative marriage is in community of property if 
both parties are innocent or if one of them is. This, then means a subsequent marriage cannot 
be in community of property when a joint estate already exists. However, the courts concluded 
that it would be unfair, unjust, and not in the interests of justice to deprive an innocent party of 
half of their joint estate.76 The proprietary consequences of a customary marriage where there 
is a subsequent marriage are regulated in section 7(6) of the RCMA, which empowers parties 
to approach a court to conclude a court-approved written contract to regulate the proprietary 
consequences of the marriages. The Constitutional Court in MM v MN concluded that the second 
marriage is out of community of property if the first marriage was concluded in community of 
property.77 Declaring the second marriage to be out of community of property does not protect 
women who did not acquire property during the marriage. 
It is argued that the matter should be resolved in terms of customary law and should also be 
considered as a solution on the basis that the husband is expected to allot property for each 
house in terms of customary law. It is argued that this is the system that should be followed 
by courts rather than declaring the second marriage out of community of property as in MM 
v MN; the latter may leave the putative spouse empty-handed.78 Resolving the issue in terms 
of customary law would benefit women who provided support to the marriage but are left 
in a vulnerable position.79 The conclusion of a court-approved written contract is encouraged 

69 Smith 2010 (International Journal of Law, Policy and the Family 281.
70 Ibid 284.
71 Himonga and Pope “Mayelane v Ngwenyama and Minister of Home Affairs: A Reflection on Wider 

Implications” 2013 AJ 333.
72 2021 (6) SA 483 (FB).
73 Paragraph 18.
74 Paragraph 19.
75 Paragraph 20.
76 Pararaph 17.
77 MM v MN (2013) (4) SA 415 (CC).
78 Maithufi 2015 De Jure 273.
79 Bonthuys “A Duty of Support for All South African Unmarried Partners Part 2: Developing Customary and 

Common Law and Circumventing the Volks Judgment” 2018 PELJ 5.
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because it creates a regime similar to what happens in indigenous law, where distinct entities 
or houses are created with their own property to be used for the benefit of each house for each 
marriage concluded by the husband.80 The recognition of the putative marriage and universal 
partnerships would serve as a stop-gap for parties who, for one reason or another, could not 
conclude a customary marriage.81

7  CONCLUSION

Validating the existence of a customary marriage is not an easy task because the marriage 
negotiations take place in private without intervention from the State or any third party.82 
Recognition of a customary marriage by a court depends on how the court interprets section 
3(b) of the RCMA. The conclusion can either be that the marriage was concluded, or it was 
not.83 A party can also argue in court that certain rituals or ceremonies regarded as essential for 
recognising a customary marriage were waived, while the other party can argue that the validity 
of a customary marriage depended on them and that they were not waived. The problem is that 
it has serious consequences on vulnerable parties in intimate relationships when a customary 
marriage is not recognised as valid. It is argued that parties approaching courts should consider 
other alternatives, such as the recognition of a universal partnership or a putative marriage, to 
protect themselves. This affords vulnerable parties legal protection rather than exposing them 
to financial difficulties.84 

80 Maithufi 2015 De Jure 266.
81 Mwambene and Kruuse “Form Over Function? The Practical Application of the Recognition of Customary 

Marriages Act 1998 in South Africa” 2013 AJ 316.
82 West and Bekker 2012 Obiter 359
83 Nkosi and Van Niekerk 2018 THRHR 349.
84 Barrat “Whatever I Acquire will be Mine and Mine Alone: Marital Agreements not to Share in Constitutional 

South Africa” (2013) SALJ 688–689.


